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Tattvam's Indirect Tax Practice

A flagship practice led by seasoned professionals with deep expertise in litigation, advisory, and investigations for corporates and MNCs across India.

Team Strength Scope of Services Client Base & Network

h 4 Partners with extensive experience h  GST Litigation: Comprehensive support h  Serving 250+ Corporates & MNCs
(Ex-LKS / Big 4 firms) from adjudication at initial stages up to across diverse industries and sectors

h  Includes 2 Ex-Chief Commissioners of the Supreme Court h  Recognized as aKnowledge Partner by
GST, bringing invaluable government h  Investigations: Expert handling of prestigious organizations like PHD
and enforcement insight cases involving DGGI, search, seizure, Chamber, Assocham, and Taxsutra

h 75+ total team members, comprising and summons h  Extensive reach across 25+ States,
over 30 CAs & Advocates h  Advisory: Strategic counsel on supported by a strong local associate

h  Former senior bureaucrats with transaction structuring, classification, presence for seamless execution and
specialized litigation expertise, valuation, and refunds localized expertise
ensuring robust defense and strategy h  Compliance: Detailed audits,

assessments, and regular GST health
checks to ensure adherence
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Supreme Court Decisions
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‘ CONSTITUTIONAL LAW’

Radhika Agarwal v. Union of India

Supreme Court upholds constitutional validity of arrest provisions under GST Act with mandatory procedural
safeguards

Citation: 2025 (2) TMI 1162 T Supreme Court (LB)

[J Statutory Provisions
Key Issue: Whether arrest provisions under Customs Act, 1962 and CGST Act, 2017 are

constitutionally valid and whether procedural safeguards under CrPC apply to arrests Section 132(5) CGST Act requires satisfaction
made by customs/GST officers of specific conditions before arrest can be

made for non-bailable offences
Constitutional Challenge: Petitioners contended that arrest powers under Sections 69

and 70 of the CGST Act were arbitrary, lacked safeguards, and violated Articles 14 and
21 of the Constitution



Facts and Background

Challenge Raised

Constitutional challenge relating to arrest

powers under Customs Act, 1962 and
CGST Act, 2017, particularly Sections 69
and 70 of the CGST Act

Petitioners' Contentions

Arrest provisions were arbitrary, lacked
adequate safeguards, and violated
fundamental rights guaranteed under
Articles 14 and 21 of the Constitution

PP TATTVAM

Scope of Challenge

Challenge extended to provisions
classifying certain offences as cognizable
and non-bailable under the GST framework
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Supreme Court Ruling

GST Acts Not Complete Code Commissioner's Burden

GST Acts are not a complete code for search, seizure and arrest. Commissioner must satisfactorily show through recorded reasons to
Provisions of the Criminal Procedure Code (CrPC) apply when not believe that person to be arrested has committed non -bailable
expressly or impliedly excluded offence and pre-conditions of Section 132(5) are satisfied

Arrest Not Investigative Tool Timing of Arrest

Arrest cannot be made merely to investigate whether conditions of Power under Section 132(5) can be exercised even before

Section 132(5) are being met. Power of arrest should be used with assessment procedure under Section 73 is completed, but with strict
great circumspection and not casually adherence to statutory conditions
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Critical Safeguards Established

1 2 3
CBIC Instructions Prohibition on Coercion Anticipatory Balil
Instruction No. 02/2022 -23 dated 17 August Coercion and threat to arrest amounts to Application for anticipatory bail need not
2022 and Instruction No. 01/2025 -GST dated violation of fundamental rights and law of wait for FIR filing. Can be moved when
13 January 2025 to be read with Supreme the land. CBIC required to formulate clear reasonable apprehension of arrest exists
Court directions guidelines

The Court emphasized that while there should not be any attempt to dictate the investigator, there should simultaneously not be any misuse of power
and authority. Notes on the file must offer convincing justification for resorting to the extreme measure of arrest.
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Constitutional Validity Affirmed

Legislative Competence
Upheld

Sections 69 and 70 of the CGST Act
declared constitutionally valid. The
Court rejected the submission that
powers to summon, arrest and
prosecute are not ancillary and
incidental to the power of levying GST.

These enforcement powers fall squarely
within Parliament's legislative
competence under Article 246-A of the
Constitution, which grants concurrent

power to levy and collect GST.
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[J Balancing Act

This landmark judgment
balances interests of both
Department and taxpayers,
reaffirming that arrest
provisions are not punitive or
recovery tools but exceptional
powers requiring strict
safeguards.
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‘ PARALLEL PROCEEDING%

Armour Security India Ltd v. Commissioner

Issuance of summons is not "initiation of proceedings" under Section 6(2)(b)

Citation: 2025 (8) TMI 991 1 Supreme Court

Facts Key Issue
Central GST Authorities issued summons against assessee while Whether issuance of summons under Section 70 constitutes
State GST Authorities had already commenced proceedings. “Initiation of proceedings" under Section 6(2)(b) of the CGST Act

Reliance placed on Section 6(2)(b) to argue bar on parallel

proceedings.




Supreme Court's Interpretation

i

Summons vs. Proceedings

Issuance of summons, search or seizure
does not amount to “initiation of
proceedings" under Section 6(2)(b).
Expression refers only to formal issuance
of show-cause notice.

Investigation Activities

Inquiry, investigation, summons or
evidence-gathering actions are not
proceedings for purposes of Section
6(2)(b). These are preliminary investigative

steps.

AP TATTVAM

Subject Matter Definition

"Subject matter" refers to specific tax
liability, deficiency or obligation arising
from particular contravention sought to be
assessed or recovered.




Twofold Test for Same Subject Matter ili TA T T VA M

1 Identical Tax Liability Test

Whether an authority has proceeded on identical tax liability or
alleged offence on the same facts

2 ldentical Relief Test
Whether the demand or relief sought is identical in both proceedings \ /




Guidelines for Parallel Proceedings

Taxpayer's Duty to Inform

Where assessee becomes aware that matter being investigated is
already subject of inquiry by another authority, assessee must inform
in writing to authority that initiated subsequent investigation

Communication of Decision

When subject matter found different, authorities must intimate
taxpayer along with reasons. When same, authorities decide inter-se
which shall continue
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Authority's Right to Verify

Tax authorities have right to verify claim and conduct inquiry or
investigation until it is ascertained that both authorities are
examining identical liability or contravention

Default Rule

In case of non-decision between authorities, first authority to take
matter continues for conclusion of proceedings
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Significance

Roadmap for Multiple Investigations

[J Divergent Views
This significant decision provides clarity for taxpayers facing multiple

investigations by Central and State GST authorities. It balances cross View taken by Supreme Court and Delhi High Court

empowerment with protection against duplicative adjudication. differs from view taken by Jharkhand High Court in

Vivek Narsaria v. State of Jharkhand
The decision provides detailed roadmap to be followed in case of multiple

investigations by different tax authorities to ensure no duplication of
proceedings on same subject matter.

Clear Demarcation

Decision clearly demarcates between investigation and adjudication, which will
likely reduce misuse of Section 6 of the CGST Act to stall inquiries.
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D State of Karnataka v. Taghar Vasudeva
F—F m K—r - Leasing of premises used as hostels qualifies as renting of
| | | | H "residential dwelling for use as residence"
rr@ T Citation: 2025 (12) TMI 505 T Supreme Court
|

The Supreme Court settled the longstanding dispute regarding GST on hostel
accommodations, adopting a purposive and functional interpretation focusing on
actual end-use rather than lessee's registration status.



Facts and Context

Lease Arrangement

Assessee leased residential building to
company which operated premises as
hostel providing long-term
accommodation (3 -12 months) to students

and working professionals

Property Classification

Property classified as residential under
municipal records and not used as hotel,
lodge, guest house or for transient
accommodation
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Dispute Period

Period in dispute related to pre-
amendment of exemption entry i.e. prior to
18.07.2022, when Entry 13 of Notification
09/2017 -IT did not exclude renting to
registered persons
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Supreme Court's Analysis

Definition of Residential Dwelling Hostels as Residential Use

Expression "residential dwelling" not defined under GST law and Hostels providing long -term accommodation to students and

must be understood in common parlance as place meant for working professionals constitute residential use and cannot be
habitation or living, not limited by number of rooms or occupants equated with hotels, inns, guest houses meant for temporary stay
End-Use Test Registration Status Irrelevant

Entry 13 requires residential dwelling be "used as residence" and Leasing to registered company acting as aggregator or sub-lessor
does not mandate that immediate lessee itself must reside in does not alter residential character of use. Focus is on actual
premises. Use by sublessees or occupants satisfies condition purpose, not legal form
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Key Principles Established

-
EXEMPTION CERTIFICATE ) Beneficial Exemption
ot Ll (J Critical Distinction
VIR Entry 13 is activity-specific and | -
beneficial exemption, intended to keep Most important criteria IS
residential renting outside GST net. The whether accommodation is
Property Address Supreme Court adopted liberal provided for long-term or
construction favoring taxpayer. short-term period. Long-term
e Pros _ acc-omrrTodatlon gualifies as
pective Amendment residential use.
Date of Issue Amendment to Entry 13 effective from
18.07.2022, excluding renting of
residential dwelling to registered
person, is prospective in nature and

cannot be applied to deny exemption for
prior periods.
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‘ PENALTY PROVISION#

Godway Funicrafts v. State of Andhra Pradesh

Penalty under Section 74 is unsustainable in absence of malafide intention

Citation: 2025 (8) TMI 320 1 SC Order

Procedural Safeguard Mens Rea Requirement Substantive Rights Protected
Ground pleaded in writ petition cannot be Imposition of penalty under Section 74 All grounds mentioned in written reply
rejected in review merely because it was necessarily requires proof of fraud or wilful ought to be considered by adjudicating
not argued earlier. Courts have duty to concealment. Penalty cannot be sustained authority, irrespective of whether
examine all pleaded grounds. on mere assumptions. elaborated during hearing proceedings.



Facts and High Court Proceedings

Taxpayer was subjected to proceedings under Section 74 of the CGST Act, resulting in
imposition of 100% penalty. In review petition, the High Court declined to examine
validity of penalty on ground that issue was not argued during original writ hearing,
though specifically pleaded in writ petition.

Taxpayer filed review application seeking adjudication on penalty issue. High Court

rejected review on procedural grounds, holding that contention could not be raised at
review stage.
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Supreme Court's Direction

Matter remanded to High Court for fresh
consideration of penalty issue on merits.
Procedural irregularities cannot defeat
substantive rights.




Principles Flowing from this Ruling

U

Protection from Procedural
Irregularities

Ruling seeks to protect substantive rights of
taxpayer from procedural irregularities. All
pleaded grounds must receive judicial

consideration
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5T

Affirmation of Mens Rea

Supreme Court accepted the contention that
imposition of 100% penalty was not correct as
fraud or wilful concealment was not proved by
the department
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Bank Account Frozen ‘ PROVISIONAL ATTACHMENT‘

Kesari Nandan Mobiles v. Assistant
commissioner

No power to issue fresh provisional attachment after one year
lapse under Section 83

Citation: 2025 (8) TMI 992 1 Supreme Court

This landmark decision reinforces that Section 83 is temporary and time -bound

provisional attachment as substitute for adjudication or recovery proceedings.

/)\ measure, not a tool for continuous coercion. The ruling will prevent misuse of
/\
®
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Facts and Legal Challenge

Initial Attachment Fresh Attachment

Revenue authorities issued provisional attachment After expiry of statutory period, department issued
order under Section 83(1) of CGST Act attaching fresh provisional attachment orders attaching same
bank accounts of taxpayer bank accounts again

Statutory Lapse Validity Challenged

By operation of Section 83(2), the attachment ceased Taxpayer challenged validity of issuing second
to have effect after one year from date of order provisional attachment after lapse of earlier one
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Supreme Court's Reasoning

Draconian Power Requires Strict Construction

Section 83 confers draconian and extraordinary power, which must be strictly
construed. Executive power cannot be exercised in manner inconsistent with statutory
provisions; it can only supplement, not supplant the statute

Section 83(2) Would Become Otiose

Section 83(2) clearly provides that provisional attachment automatically ceases after
one year. Permitting issuance of second or renewed attachment would render Section
83(2) otiose and defeat legislative intent

No Statutory Provision for Renewal

Statute does not contemplate repeated or successive provisional attachments once
statutory period expires. Allowing such renewal would amount to conferring additional
power on revenue, beyond what legislature intended

Without Authority of Law

Consequently, issuance of second provisional attachment after lapse of first is without
authority of law and violative of constitutional principles
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Rationale and Impact

Legislative Intent
[ Time-Bound Measure

Rationale given by Supreme Court is consistent with objective sought to

be achieved by legislature. Attachment of bank accounts causes Section 83 is temporary and time-bound measure to protect

significant financial hardships to taxpayers. revenue interest during investigation, not continuous coercive
tool. After one year, department must proceed through regular

_ _ adjudication channels.
Prevention of Misuse

If extension were allowed, this provision could be highly misused as
coercion tool for tax recovery. Decision prevents use of provisional
attachment as substitute for due adjudication process.
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‘ LIABILITY OF EMPLOYEES I

Union of India v. Shantanu Hundekari

Penalty under Section 122(1A) cannot be invoked against non -taxable persons

Citation: 2025 (1) TMI 1249 T SC Order

Facts Quantum Involved Lack of Evidence

Petitioner was employee of Maersk and Notice alleged liability of approximately No material in show cause notice

power of attorney holder of Maersk, but . 5.953"etqtgu. "yj kej " ¢ demonstrated that petitioner had retained
not a taxable person under CGST Act. itself was attributable to Maersk and not benefit of ITC, or that transactions were
Show cause notice issued proposing petitioner conducted at his instance

penalty equivalent to tax under Section

122(1A)



Earlier Bombay HC Judgment

Taxable Person Requirement

Section 122 is penalty provision applicable
only to "taxable person”, and sub-section
(1A) necessarily presupposes existence of

taxable person

2

Benefit Retention Test

Section 122(1A) cannot be invoked unless
shown that person retained benefit of tax
evasion or wrongful ITC, or that transaction
was conducted at his instance

AP TATTVAM

3

No Vicarious Liability

GST law does not recognise principle of
vicarious liability for civil penalties. Such
liability cannot be read into Sections 122 or
137 by implication




Statutory Interpretation

Section 122 Read with Definitions

Statutory scheme of Section 122 read with Section 2(94) and Section 2(107)
makes it clear that provision cannot be stretched to include employees or
agents who are not taxable persons.

Section 137 Does Not Create Automatic Liability

Section 137, which deals with offences by companies, also does not create any
automatic or vicarious liability, and cannot be invoked in absence of
foundational facts establishing statutory responsibility.

AP TATTVAM
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Supreme Court Judgment

1 2 3
The High Court after assigning cogent No reason to interfere with the judgment of The question of law regarding interpretation
reasons took the view that the employee of the High Court of Section 122(1A) and Section 137 - kept
the Company and he could not have been open

fastened with the liability of Rs. 3731 Crore




Commentary and Open Issues

Jurisdictional Discipline

Judgment serves as strong affirmation of
jurisdictional discipline in GST penalty
proceedings. Non-taxable person cannot be
made vicariously liable where such person
has not retained benefit of specified

transactions

Penalties Prescribed Qua
Employees

Though the SC did not give a ruling on the
guestion of law, it agreed with the judgment
of the Bombay High Court that the
respondent, being only an employee,
cannot be fastened with hefty penalty.
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Divergent View - Open Question

View different from Delhi High Court in
Gurudas Malik Thakur v. Commissioner,
2025 (5) TMI 227. Supreme Court has left
guestion of law open in this case
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GSTIN

Summary of Outward Supplies * Tax Period *

‘ RETURN RECTIFICATIOI‘#

CBIC v. Aberdare Technologies

Rectification of GST returns should be allowed beyond statutory
timeline when there is no revenue loss

GSTIN v § 12.0,00 Cq

3,00,0,00

Summary of Outward Supplies

File GST Return

Citation: 2025 (4) TMI 101 1 SC Order

Supreme Court has emphasized taxpayerfriendly and pragmatic approach aligning %g

with principles of ease of doing business. Right to correct bona fide errors flows from
right to do business itself.
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Facts and High Court Direction

Assessee sought amendment/rectification of Form GSTR -1 and Form GSTR3B due to

clerical/arithmetical errors. GST portal did not permit rectification beyond prescribed [J  Revenue Neutral

timelines. : :
Transaction was revenue neutral with no loss

Bombay High Court had directed revenue to enable Assessee to revise GST returns. to exchequer. Denial of rectification would

Revenue challenged High Court order before Supreme Court. cause undue hardship to taxpayer without any

benefit to revenue.
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Supreme Court's Observations

Human Errors Are Normal Right to Correct Errors Flows from Right to

Human errors and mistakes are normal occurrence in course of Business

business, including errors by Revenue. Such reality must be Right to correct clerical or arithmetical mistakes flows from
acknowledged in designing compliance systems constitutional right to do business. Such right cannot be denied

unless there is good justification or valid reason

Software Limitation Not Justification CBIC Must Re-examine Timelines

Software limitation itself cannot be good justification for denying CBIC must reexamine provisions and timelines fixed for
rectification, as software systems are meant to ease compliance correcting bona fide errors to ensure they align with practical
and can be configured to allow genuine corrections business realities and ease of doing business
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Significance of this Decision

Ease of Doing Business Technology Should Enable, Not
- ° Restrict

Decision follows taxpayer -friendly and =
pragmatic approach aligning with = = Software systems and technological

' X / y principles of ease of doing business, S— interfaces should facilitate compliance, not
(L_ u __ I recognizing that rigid timelines should not — == create artificial barriers. Systems must be

- defeat substantive rights | designed with flexibility for genuine
“_‘I—U corrections

Supreme Court has emphasized that cases like Bar Code India Limited and Yokohama India Private Limited, which adopted restrit¢cive approach (HC

judgments wherein claim for rectification of return was denied), are bad in law and need to be revisited.
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‘ FINAL ADJUDICATION ORDEF’K

ASP Traders v. State of Uttar Pradesh

Payment of tax and penalty under Section 129 does not dispense with mandatory requirement to pass final
adjudication order

Citation: 2025 (7) TMI 1525 T Supreme Court

01 02

Detention of Goods Objections Filed

Goods and conveyance were detained under Section 129 of CGST Act Appellant filed objections to notice and paid tax and penalty under
and notice under Section 129(3) proposing tax and penalty was issued protest within stipulated time due to business exigencies

03 04

Release Without Order Denial of Appeal Right

Goods were released through Form GST MOMW5, but no final Absence of final order effectively denied appellant statutory right of
adjudication order under Section 129(3) was passed by proper officer appeal under Section 107 of CGST Act
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Supreme Court's Reasoning

Show Cause Must Culminate in Order Section 129(5) Does Not Waive Right

Show cause notice must necessarily culminate in final and reasoned Deeming fiction in Section 129(5) only signifies that no further
adjudication order. This is settled principle of law and cannot be proceedings will follow upon payment; it does not imply waiver of
bypassed right to challenge levy

Section 129(3) Language is Mandatory Payment Cannot Be Presumed as Waiver

Language of Section 129(3) is mandatory: officer "shall issue notice The payment, by itself, cannot be treated as a waiver or abandonment,
and thereafter pass order", making adjudication obligatory even if especially when the appellant has clearly objected to the demand

payment is made

Speaking Order Essential Absence Violates Article 265
Passing speaking order is essential to satisfy principles of natural In absence of final order, levy of tax or penalty lacks authority of law,
justice and preserve statutory right of appeal under Section 107 offending Article 265 of Constitution - no tax without authority of law
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Commentary and Constitutional Implications

Payment Under Protest

[J Constitutional Safeguards Fundamental Rights O
Decision laid down that payment of tax Articles 12-35 ®
under protest cannot be construed as This reinforces that procedural O
waiver of statutory remedies. Right to safeguards, including fair O
appeal remains available to taxpayer opportunity to be heard and O A:[é
who has paid tax under protest, thereby reasoned order, are not mere A
requiring authorities to pass final formalities but constitutional o
adjudication order without exception. requirements rooted in Article 5 ?
14 and Article 265
Absence of Order is lllegal L )
In absence of final order, tax/penalty % éj

demand shall be considered as illegal

18 = _ 27

and violative of Article 265 of
Constitution. This is fundamental
constitutional protection against
arbitrary taxation.



Review Petitions / SLPs
Dismissed by Supreme Court

The Supreme Court has dismissed several review petitions and Special Leave
Petitions (SLPs) in 2025, thereby affirming important High Court decisions on input tax
credit availability, refund entitlements, credit blocking restrictions, classification
disputes, and seizure limitations. These dismissals have significant implications for
taxpayers and the revenue authorities alike.
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‘ INPUT TAX CREDIT’

Safarl Retreats - ITC on Construction of Plants

Review petition dismissed affirming ITC availability on goods and services used in construction of plants

Citation: 2025 (5) TMI 1684 1 SC Order

[J Exception Survives
Review petition was filed against Supreme Court decision in Chief Commissioner v.

Safari Retreats Pvt Ltd, 2024 (10) TMI 286. Supreme Court held there was no error Retrospective amendment has not affected

apparent on record and dismissed review petition. applicability of exception related to "on his

own account". Where construction is for
Retrospective Amendment: Legislature introduced retrospective amendment replacing leasing, renting or other such services, Section
17(5)(d) restriction should not be applicable

cu"rgt"Uwrtgog" Eqgwt vXxXu"qdu

term "plant or machinery" with "plant and machinery" to make Explanation applicable on
Section 17(5)(d).

judgment



Open Issues Requiring Clarity

Validity of retrospective
amendment

Whether the validity of the retrospective
amendment made in the CGST Act to
overcome the judgment in case of Safari
Retreat be challenged?

Y TATTVAM

BOTULF L] bTZzg] GzgLF] T3S
| LbTSofFTuééeSQf cto
Though the SC made a specific finding in
the judgment that construction of building
hgt "tgpvecn"rwtrqug"yknn"pqgv"dg
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the assessee on this basis and remanded
the matter to HC. It remains to be seen
whether the lower courts will extend the
benefit of ITC to the assesses based on
the said findings of SC.
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‘ TELECOMMUNICATION TOWER%

Bharti Airtel - 1TC on Telecom Towers

SLP dismissed affirming ITC availability on goods and services used in construction of telecommunication
towers

Citation: 2025 (5) TMI 1684 1 SC Order

SLP filed against Delhi High Court decision in Bharti Airtel v. Commissioner Appeals, 2024 (12) TMI 998. Supreme Court foundcases unfit for
exercise of discretion under Article 136 of Constitution and dismissed SLP.



F TATTVAM

Telecommunication Towers Are Not Immovable Property

Supreme Court's Earlier Ruling Permanency Test Not Satisfied
Supreme Court in Bharti Airtel v. Commissioner of Central Excise, Telecommunication towers do not satisfy tests of permanency, nor
2024 (11) TMI 1042, held telecommunication towers are not can they be regarded as being "attached to earth" in legal sense

immovable property

Designed for Relocation Section 17(5)(d) Not Applicable

Towers are designed to be dismantled, relocated, and reused. Their Delhi High Court allowed availment of ITC on goods and services
placement on concrete bases is only to ensure stability, not used in construction of telecommunication towers. Section 17(5)(d)
permanency applies only to immovable property and towers fail this threshold

requirement

This ruling (read with the Delhi HC ruling) is significant because it provides an in-depth discussion on the concept of immovabi lity while interpreting
the provisions of the GST law.
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a A Assistant Commissioner v.
—  Gemini Edibles
Citation Subject Matter
/Q 2025 (5) TMI 998 T Supreme Court Validity of Circular No. 181/13/2022 -
i ‘ Order GST on inverted duty structure
——?,:I refunds
.
[_
: Outcome
J SLP dismissed; Circular held invalid
o’ |
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Gemini Edibles: Factual Background

The case originated from refund claims filed by M/s. Priyanka Refineries Private
Limited and Gemini Edibles and Fats India Private Limited. These assessees sought
refunds of Input Tax Credit (ITC) accumulated due to inverted duty structures, wherein ? %

h Xr nin X h Xr n .
the tax rate o puts exceeded the tax rate on outputs GST Return

GST Return —
The refunds pertained to tax periods prior to 18 July 2022. However, the refund L =

applications were filed after this date. Notification No. 05/2017 and subsequently \ | ety [ g “
Notification No. 09/2022 specified certain goods (edible oils etc.) for which refunds

would not be available due to inverted duty structure. T
x Refu pplication

»

[ saill

Circular No. 181/13/2022 -GST introduced a critical restriction: it applied the limitation I s
to all refund applications filed on or after 18 July 2022, irrespective of the underlying —
tax period. This meant that even if the accumulated ITC related to periods before date

of the notification, taxpayers could not claim refunds if their applications were filed

after the specified date.



Gemini Edibles: High Court Analysis

Ultra Vires Challenge

The Andhra Pradesh High Court examined
whether Circular No. 181/13/2022 -GST
exceeded the scope of the parent statute
and notifications. The Court determined
that the Circular impermissibly expanded

the restrictions beyond what was
contemplated in Section 54 of the CGST
Act.

Date of Filing vs Tax Period

The crucial distinction identified by the
Court was between the date of filing a
refund application and the tax period to
which the refund relates. The Circular
applied restrictions based on filing date
rather than the tax period, which was
inconsistent with the statutory framework.

Y TATTVAM

Scope of Delegated Legislation

The Court applied the wellestablished
principle that delegated legislation,
including administrative circulars, cannot
override or enlarge the scope of statutory
provisions or notifications. The Circular
was held invalid to the extent it imposed
restrictions not contemplated by the
statute and notification.
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Gemini Edibles: Implications

01 02
Taxpayer Relief Refund Eligibility
This decision provides substantial relief Taxpayers can file refund claims for

to taxpayers who faced difficulties due to  inverted duty structures on specified
delays in filing refund applications after goods for periods prior to 18 July 2022.
18 July 2022, despite their ITC pertaining

to earlier periods.

03
Principle Established

The judgement reinforces that administrative circulars cannot expand statutory
restrictions. Further, it reaffirms that important principle that the provisions applicable
as on the date when refund becomes due have to be applied and not the provisions

which are applicable on the date on which refund claim is filed.




Assistant Commissioner v. Raghav Agarwal

Case Detalls

Citation: 2025 (5) TMI 844 1 Supreme Court Order

Issue: Whether blocking of ITC under Rule 86A can exceed the credit
available in the Electronic Credit Ledger at the time of passing the order

Outcome: Supreme Court dismissed the SLP, upholding the Delhi High
Court's interpretation

Y TATTVAM
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Raghav Agarwal: Rule 86A Framework

Purpose of Rule 86A

Rule 86A of the CGST Rules empowers
revenue authorities to block the debit of

ITC from the Electronic Credit Ledger (ECL)
when there are reasonable grounds to
believe that the credit has been fraudulently
availed or is ineligible. This is a protective
mechanism to safeguard government
revenue.

Scope of Blocking

The critical question addressed was
whether blocking could extend beyond the
ITC actually available in the ECL at the time
of passing the blocking order. Revenue
authorities had been blocking amounts in
excess of available credit, anticipating
future accruals.

Y TATTVAM

Temporary Measure

The earlier High Court decision emphasised
that Rule 86A is designed as a temporary
protective measure and not as a machinery
provision for recovery of tax dues. This
distinction is crucial in determining the
extent of blocking powers.
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Raghav Agarwal: Delhi High Court Ratio

The Delhi High Court, in Best Crop Science Private Limited, established several critical principles regarding the interpretaion and application of Rule
86A. These principles have now received Supreme Court approval through dismissal of the Special Leave Petition.

Available Credit

The expression "credit of input tax available
in the electronic credit ledger"” refers only to
credit lying in the ECL at the relevant point in
time, not credit already utilised, refunded or
otherwise debited.

2

Limitation on Blocking

Blocking under Rule 86A must be restricted
to the lower of two amounts: ITC available in
the ECL or ITC believed to be fraudulently
availed or ineligible.

Vested Rights

ITC becomes a vested right once conditions
for availment are satisfied, and taxpayers
cannot be deprived except by validly enacted
statute or rules.
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Assistant Commissioner v. Sri Vijay Visakha Milk

Classification Dispute

Citation: 2025 (6) TMI 713 T Supreme Court Order

= -- Product: Flavoured milk with 0.5% badam (almond) flavour
3 (I
Assessee's Classification: Tariff ltem 0402 99 00 (milk and milk products)
\ F = Revenue's Classification: Tariff ltem 2202 99 30 (beverages containing milk)
F'?Jl'ﬁﬁed Flavored o ] ] ) . o . )
Milk Decision: Supreme Court dismissed SLP, confirming classification under Heading 0402
Flavored F|aﬂ;lli?||;ed
Milk
U [ | e N P
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Sri Vijay Visakha: Essential Character Test

Primary Component Minimal Addition
Milk constitutes the predominant ingredient, G ZB Small quantity of badam flavour does not
with only 0.5% flavouring agent added alter the fundamental nature of the product

Classification Principle .
P Essential Character

Essential character test determines tariff

0T
11
<

Product retains essential characteristics of

classification when multiple headings are

_ milk despite flavour enhancement
possible

There are conflicting rulings on the issue regarding the classification of flavoured milk-based drinks. In this matter, the SC did not examine the merits
of the case and did not admit the SLP filed by the revenue against the judgment of the HC. In case the product has been classfied under Heading

0402 in the past, support can be taken from this judgment. After the recent GST rate changes in September 2025, this issue isresolved as same GST
rate has been prescribed under Headings 2202 and 0402 for beverages based on milk.



F TATTVAM

Commissioner v. Deepak

Khandelwal
Scope of Search and Seizure Powers

Citation: 2025 (8) TMI 1293 T Supreme Legal Question: Does the GST Act
Court Order (Review Petition dismissed) empower authorities to detect and seize
undisclosed assets and unaccounted

Core Issue: Whether unaccounted

: wealth?
valuable items unrelated to GST
proceedings can be seized under Supreme Court Position: Review
Section 67 of the CGST Act petition dismissed, reaffirming that

Section 67 does not confer power to

ltems Seized: Currency, silver bars, and .
y seize assets unrelated to GST

other valuable items having no :
proceedings

connection with GST taxable supplies
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Deepak Khandelwal: Judicial Reasoning

1 2
Statutory Purpose Strict Construction
The GST Act is legislation for levy and collection of tax on supply of The power of search and seizure, being a drastic power affecting
goods and services, not a statute for detection or seizure of fundamental rights, must be strictly construed and cannot be
undisclosed assets or unaccounted wealth. extended by implication or analogy.

3 4
Meaning of "Goods" Limitation on Authority
The term "goods" in Section 67(2) refers only to goods which are the Revenue authorities cannot use GST search and seizure provisions
subject matter of taxable supply and which the proper officer to uncover unaccounted wealth that has no nexus with GST taxable
believes are liable to confiscation under the Act. transactions or supplies.



Notice Issued by Supreme Court
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Union of India v. Anand Traders

SLP (C) Diary No. 28945/2025 LI Supreme Court

The Supreme Court has issued notice on a critical question: Whether Rule 86A of the CGST Rules permits blocking of Input TaxXCredit (ITC) beyond
the amount actually available in the Electronic Credit Ledger, or can it extend to ITC already utilised in the past?

This matter arises from conflicting interpretations by different High Courts on the scope and application of Rule 86A, creati ng significant uncertainty

for taxpayers across India.
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Background Facts of the Dispute

The Core Issue Judicial Divergence

A dispute arose regarding blocking of ITC under Rule 86A of the CGST Divergent views emerged from different High Courts on the scope and
Rules in excess of the ITC actually available in the Electronic Credit limits of Rule 86A, particularly whether ITC already utilised can be
Ledger at the time of passing the order. notionally blocked by the Department.

This has created substantial working capital challenges for businesses, This conflict has led to forum shopping and inconsistent treatment of

particularly during investigation proceedings. taxpayers across jurisdictions.




Conflicting High Court Views ll' TATTVAM

Delhi High Court View

Best Crop Science Pvt Ltd v. Principal Commissioner, 2024 (9) TMI
1543

The Delhi High Court held that the blocking cannot exceed the ITC
available in the Electronic Credit Ledger at the time of passing the
order. This interpretation protects taxpayer liquidity and prevents
arbitrary departmental action.
(SLP Filed Dismissed by SC in this matter)

Madras High Court View

TVL Skanthaguru Innovations Pvt. Ltd v. Commercial Tax Officer,
2024 (12) TMI 143

The Madras High Court took a contrary view, permitting blocking
beyond the ledger balance by adopting a broader interpretation of
Rule 86A. This effectively allows blocking of ITC already utilised in
past transactions.



Supreme Court's Observations

The Supreme Court issued notice in the Special Leave Petition after prima facie noting
a conflict between the Delhi High Court and Madras High Court decisions on
interpretation of Rule 86A.

The Court recognised the panindia significance of this issue, given the frequent
invocation of Rule 86A during departmental investigations and its impact on business
operations.

The final adjudication will determine whether Rule 86A remains a protective measure
for preventing revenue leakage or effectively becomes a tool for indirect recovery of
disputed tax demands.




Implications and Commentary

Pan-India Significance

The issue has pantindia significance, given the frequent invocation
of Rule 86A during investigations. Final adjudication will determine
whether Rule 86A remains a protective measure or effectively
becomes a tool for indirect recovery.

Pending Litigation

Pending clarity on the subject issue by the Supreme Court, litigation
under Rule 86A is likely to continue, with taxpayers relying on

jurisdiction -specific precedents.
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Impact on Taxpayers

A ruling in favour of the Delhi High Court view would curb excessive
blocking of ITC and protect liquidity of taxpayers. A contrary view
may expand departmental powers, increasing working capital

stress for businesses.

Favourable Precedents

The Bombay High Court inRawman Metal & Alloys Gujarat High
Court in Samay Alloys India Pvt Ltdand Delhi High Court inBest
Crop Science Pvt Ltchave given favourable decisions on the subject

issue.



ERSTWHILE LAWS

Supreme Court Decisions on a|
Pre-GST Matters

The Supreme Court has delivered several important rulings relating to erstwhile tax

regimes, providing valuable guidance on principles applicable to indirect taxation in

India. - O
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Commissioner Trade and Tax v. M/s. Shanti Kiran
2025 (10) TMI 607 L, Supreme Court Order

Protection of Bona Fide Department's Remedy Constitutional Protection
Purchasers The appropriate remedy for the In absence of material showing

ITC cannot be denied where the Department is to proceed against the collusion or fraud, denial of ITC would
purchasing dealer has transacted with a defaulting selling dealer and not be arbitrary and violative of Article 14 of
validly registered selling dealer, received penalise the bona fide purchaser who the Constitution of India, which

proper tax invoices under Section 50 of has acted in good faith based on valid guarantees equality before law.

the DVAT Act, and there is no mismatch documentation.

or doubt regarding the genuineness of

transactions.

Though the Ruling has been rendered in context of the provisions of Delhi VAT Act, the same has great significance under G®7as well. Reliance can
be placed on this Ruling to contend that ITC should not de denied to the bona fide recipient in cases involving Rpayment of tax by the supplier,
mismatch in GSTR2A and GSTR3B, cases where registration of supplier is cancelled retrospectively etc.
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M/s. Suraj Impex (India) Pvt Ltd v. Union of India
2025 (5) TMI 1695 L| Supreme Court

Retrospective Application of Circulars

The Supreme Court held that the Circular did not create a new exemption or benefit but
merely clarified the scope of existing Notifications governing AIR duty drawback.

Being explanatory and declaratory in nature, the Circular must be given retrospective /:W ;
effect to give full effect to the parent Notifications from which it derives its authority.

A beneficial circular cannot be interpreted to deprive exporters of benefits for the =2 i
period prior to its issuance, when the underlying Notifications were already in force and 1117

operative.

—

CARGO
TERMINAL
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Healthcare Services Exemption

M/s. Stemcyte India Therapeutics Pvt Ltd v. Commissioner of Central Excise and Service Tax
2025 (7) TMI 1007 L, Supreme Court

The Tribunal held that services relating to enrolment, collection, processing and storage of umbilical cord blood stem cells are preventive and

curative in nature as well as involves diagnosis, treatment and care.

Therefore, the said services constitute "Healthcare Services" and exemption should be available on such services under the aplicable exemption

notifications.

This ruling provides clarity on the scope of healthcare services exemption and ensures that preventive healthcare services receive the same

beneficial treatment as curative services.

Identical exemption entries have been incorporated under GST law as well. Therefore, the judgment will be of great relevancewhile interpreting the

said exemption entry under GST law.
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M/s. Quippo Energy Ltd v. Commissioner of Central Excise

2025 (9) TMI 11571, Supreme Court

01 02

The Core Question Parts vs. Accessories Test

The issue revolved around whether the Genset placed within a steel It was held that the same would depend on whether such components
container and fitting the steel container with some other components fall under the purview of "parts" or "accessories". If the components fall
would amount to manufacture or not under the Central Excise regime. under the purview of "parts"”, then it can be said that the same constitutes

an integral component of the product without which such product would
not be complete and functional.

03 04

Definition of Accessories Practical Illustration

An accessory on the other hand is a component which while not being To illustrate, an air conditioner installed in a car would not be considered
essential to the primary functioning of the article, is used in conjunction a 'part’ of that car. This is because the car can effectively perform its
with the article and adds supplemental or secondary value to enhance primary function of transportation even without an air conditioner.

user experience.

Held: The process of placing the Genset within the steel container and fitting that container with additional, integral componentsings into existence a
new, distinct, and marketable commodity and thus, the appellant was liable to pay excise duty.



Landmark High Court
Judgements
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‘ SUBSTANTIVE ISSUES

Assignment of Leasehold Rights

Gujarat Chamber of Commerce and Industry v. Union of India
2025 (1) TMI 5161 Gujarat High Court

A landmark ruling holding that assignment of leasehold rights on industrial land constitutes transfer of immovable property a nd falls outside the
scope of GST.
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Factual Background

GIDC Leases 1

Gujarat Industrial Development Corporation (GIDC) had leased
out industrial plots to industrial units for 99 years under long -

term lease agreements. 2 Assignment Transaction
Petitioners assigned their leasehold rights in land along with
buildings constructed thereon to third parties for lump -sum
Department's Action 3 consideration.

Department issued Show Cause Notices proposing GST on

such assignment, treating it as supply of services under
Section 7 of the CGST Act. 4 Taxpayer's Contention

Petitioners contended that the transaction amounts to transfer
of immovable property and is outside the scope of GST as per
Schedule IlI.



Court's Findings and Reasoning

Nature of Leasehold Rights Schedule 11l Application
Leasehold rights are benefits arising out Sale, transfer or assignment of benefits
of land and hence qualify as immovable arising out of immovable property is
property under general principles of equivalent to transfer of immovable
property law. property itself.

Therefore, transfer of absolute right by Such transfer does not fall within the
way of sale or assignment of leasehold scope of "supply" under GST as per
rights shall be construed as transfer of Entry 5 of Schedule Ill to the CGST Act.

“Immovable property" itself.

AP TATTVAM
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Service Tax Regime Comparison

The Court observed that under the service tax regime, even development rights (which are benefits arising from land) were nottaxable as services.

Since leasehold rights represent a greater quantum of right than mere development rights, the same principle continues to apply under the GST
regime.

GST being a subsuming tax that has replaced service tax, the position under service tax regime remains relevant for interpretational purposes and

provides guidance on legislative intent.




Y TATTVAM

Implications and Open Questions

Relief for Industrial Units Substance Over Form

This judgement has provided significant relief to taxpayers, The judgement emphasizes on the principle that substance should
especially industrial units involved in transfer or assignment of prevail over the form of the transaction. Where the intention of
leasehold rights on long-term basis. parties is to absolutely transfer the property rights, such transfer

cannot be treated as services merely on the basis of the form of the
transaction.

Persuasive Value Similar Precedents

This decision will not hold precedential value in other states. The Gujarat High Court inTime Technoplast Ltd v. Union of Indiaand

jurisdictions and will influence policymaking on similar issues has taken a similar view on comparable transactions.

nationwide. Similar view has been taken by the Bombay High Court in the case

of Aerocom Cushions Private Limited



Open Issues Requiring Clarification

Applicability to Other
Development Bodies

It needs to be seen whether this decision
would be made applicable on other lease

transactions such as transactions with
SIPCOT, RIICO or other state development
corporations.

Other Property Rights

Whether this decision would be applicable
on other rights relating to immovable
property such as mining rights,
development rights, air rights, or water
rights remains to be tested before the
Courts.
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Refund of Tax Paid

Another issue which remains open is
refund of tax paid on such transactions
under protest during the disputed period.




RENEWABLE ENERGY

Solar Power Generating
Systems

Sterling and Wilson Private Limited v. Joint Commissioner
2025 (1) TMI 663 LL Andhra Pradesh High Court

Supply of solar power generating system was held to be composite supply and not
works contract services, providing crucial clarity for the renewable energy sector.




Facts and Contentions

Petitioner's Business

Petitioner was engaged in supply, installation and commissioning of
Solar Power Generating Systems on turnkey basis for various clients.

The transaction involved supply of solar modules, inverters, mounting
structures and related components along with installation services.

Y TATTVAM

Department's Position

Department sought to classify the transaction as a works contract
under Section 2(119) of the CGST Act, treating the system as
immovable property.

This classification would have resulted in higher tax liability for the

petitioner.
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Petitioner's Arguments

Petitioner contended that the supply was a composite supply under Section 2(30) of the CGST Act, with solar modules being movable goods as the

principal supply. Further, the installation of the components did not result in emergence of immovable property.

The solar power generating system can be dismantled and relocated to another location, indicating absence of permanence that is characteristic of

immovable property.

The civil foundation merely supports the plant but the plant does not become part of the earth for permanent beneficial enjoyment of the foundation.




Court's Detailed Analysis [ TATTVAM

Composite Supply Finding

1
Supply of Solar Power Generating System is a composite supply and not a works contract under Section 2(119) of the CGST Act.
Nature of Solar Modules

2 Solar modules and components are not immovable property, as they are not attached to the earth for permanent beneficial enjoyment
of the civil foundation.
Foundation Test

3
The foundation serves the plant and not vice versa.
Relocatability Factor

4
The system can be dismantled and relocated, indicating absence of permanence required for classification as immovable propert y.
Conclusion

5

Since the transaction does not result in immovable property, it falls outside the scope of works contract definition.



Y TATTVAM

Significance for Renewable Energy Sector

EPC Contractors

This ruling holds a significance for the service providers involved in
renewable energy projects, particularly EPC and turnkey solar projects
across India.

ao

0|00
0|00

Installation Clarity

It clarifies that mere bolting and installation does not render goods
immovable, protecting taxpayers from adverse classification.

\

Legal Tests Applied

This ruling has referred to various tests propounded by the Supreme
Court in various decisions, namely tests related to marketability,
permanency, intention of annexation, etc.

76

Correct Tax Rate

It prevents automatic classification of turnkey contracts as works
contracts, ensuring correct GST rate application based on the nature of

transaction.



REAL ESTATE

Joint Development Agreements

M/s. Provident Housing Ltd v. Union of India
2025 (9) TMI 664 LI Bombay High Court

GST liability on the developer does not arise at the time of execution of the Joint
Development Agreement, providing crucial relief to real estate developers.
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Factual Matrix

JDA Execution

The petitioner, a real estate developer, entered into a Joint
Development Agreement with a landowner for construction and

sharing of developed property. 7 Department's A||egation

During investigation, the department alleged that GST on
construction services became payable on the date of execution
Sale Deed Execution f of the JDA, invoking Section 13(2)(b) of the CGST Act.

Subsequently, the landowner executed a sale deed transferring

the land to the petitioner, resulting in extinguishment of rights
under the JDA. f Changed Stand

The department later relied upon Notification No. 04/2018 -CT
(Rate), which prescribes a specific time of supply for JDAs,
contradicting their earlier position.



Key Findings of the Court

Specific Notification Prevails

Notification No. 04/2018 -Central Tax (Rate) specifically governs JDAs
and overrides the general time-of-supply provisions under Section 13(2)
of the CGST Act.

In terms of the Notification, GST liability on construction services
provided by a developer to the landowner arises only at the time of
transfer of possession or execution of conveyance deed or allotment,

whichever is earlier.
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Deferred Liability

GST liability cannot be fastened at the time of execution of the JDA, as
the taxable event is statutorily deferred to a later point in time.

The Revenue's initial stand invoking Section 13(2)(b) was
unsustainable, especially in light of its subsequent affidavit accepting
applicability of Notification No. 04/2018.
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Outcome In Present Case

Since the subsequent sale deed extinguished rights under the JDA and no transfer or allotment occurred under the JDA framework, no GST liability

arose on the petitioner.

The Court held that the extinguishment of the JDA through the sale deed meant that no taxable supply of construction services ever crystallised
under the JDA.

This ruling protects developers from GST liability where JDAs are superseded or terminated before completion of construction activities.
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Transfer of Development Rights

M/s. Srinivasa Realcon Pvt Ltd v. Deputy Commissioner
2025 (4) TMI 931 LI Bombay High Court

Agreement for the right to develop a land is not same as services by way of transfer of
TDR, providing crucial distinction between different real estate transactions.
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Case Background

Development Agreement Consideration Structure
Petitioner entered into a development agreement with the Consideration comprised monetary payment and allotment of
landowner. Petitioner was permitted to develop the land using apartments to the landowner as agreed consideration.

existing FSI or any increase thereof.

.
Qo
ao

L)

No Third -Party TDR Department's Demand
No Transferable Development Rights (TDR) or FSI were purchased or Department demanding GST under Entry 5B of the RCM Notification
transferred from any third party in this transaction. relating to transfer of development rights.



Court's Analysis and Reasoning

Regulatory Definition

Entry 5B applies only to TDR or Floor Space Index (FSI) as defined
under the Unified Development Control and Promotion Regulations.

GST Act does not define TDR. Hence, regulatory meaning under town
planning and development regulations must be adopted.
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Nature of TDR

TDR involves compensation in the form of FSI or development rights,
which shall entitle the owner for construction of built -up area subject to

the provisions in the regulations.

In the present case, no thirdparty TDR or FSI was purchased or
transferred and developer merely exercised development rights

inherent in the land under the agreement.
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Key Distinction Established

Rights derived from a landowner under a development agreement are not TDR or FSI under Entry 5B of the RCM Notification.

The Court distinguished between standalone transfer of TDR or FSI (which is taxable under Entry 5B) and transfer of developmant rights pursuant to a

development agreement with the landowner.

This distinction is crucial for determining the applicability of reverse charge mechanism on different types of real estate t ransactions.




Implications and Concerns

Impact on JDAs

This decision would have significant impact on the joint
development agreements which is generally entered between
developer and landowner for development of a real-estate project.

Correctness Doubts

However, the correctness of this decision is doubtful as the relevant
entry doesn't expressly distinguish between TDR and development
rights inherent in land.
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Scope Curtailment

This decision has significantly curtailed the scope of transactions
which would be covered under Entry 5B by differentiating between
standalone transfer of TDR or FSI and transfer of development
rights pursuant to an agreement.

Limited Examination

This decision haven't examined the taxability of the transfer of
development rights, but have merely examined the applicability of
RCM Notification.
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Related Decisions

The decision of the Hon'ble Telangana High Court inPrahitha Construction v. Union of India and Orkas examined the taxability of transfer of

development rights from a broader perspective.

Hon'ble Bombay High Court has also granted a stay inNirmal Lifestyle Developers v. Union of India & Oysvhich involves a revenue sharing
arrangement. The stay was granted on the basis of the Hon'ble Gujarat High Court decision inGujarat Chamber of Commerce and Industry v. Union of

India.

The applicability of this decision would depend on the evolution of jurisprudence in future. This decision cannot hold preced ential value in other state

jurisdictions. However, this decision will hold a significant persuasive value in other state jurisdictions.
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Pre-GST Development
Agreements

Shashi Ranjan Constructions Pvt Ltd v. Union of India
2025 (5) TMI 633 Ll Patna High Court

Construction services rendered in lieu of development rights is liable to GST even if
agreement is registered pre-GST, clarifying the temporal application of GST law.




